Norms and Implementation of Article 12

Notes for Discussion on Oct. 21, 2009 – Tina Minkowitz
What are the norms to be incorporated?

1. Legal capacity is the capacity to act.  (See OHCHR Background document prepared for the 6th Ad Hoc Committee meeting.)

2. Functional diversity in relation to decision-making does not justify excluding any person from the right to make decisions in his or her own life, or participating on an equal basis in collective decision-making.  (See CRPD Article 12, OHCHR Thematic Study on Legal Measures paragraphs 43-47, and Special Rapporteur on Torture paragraphs 44, 50, 69 and 73.)

3. Functional diversity requires supportive measures in relation to the exercise of legal capacity, based on the principles of inclusive design, accessibility, reasonable accommodation and positive measures to ensure de facto equality.  (See CRPD Articles 2, 4, 5 and 9.)

4. Legal capacity implies responsibility for one’s decisions.  This includes responsibility for complying with obligations undertaken voluntarily or imposed by society.  Fairness in determining liability for breaches of obligations needs to based on the principles of inclusive design, accessibility, reasonable accommodation and positive measures (see above).  

5. Safeguards to prevent abuse of supportive measures must similarly be based on the principles mentioned.  Supportive measures are aimed at facilitating expression of the person’s own true and free will.  The safeguards are aimed at protecting and ensuring this expression.

6. Supportive measures are feasible as an approach to all situations.  The distinction between supportive measures and substituted decision-making in extreme situations such as unconsciousness or coma, is that the obligation remains to attempt communication and be prepared to follow indications of the person’s current will.  

7. Children have an evolving legal capacity and have the right to be provided with age- and disability-appropriate supports to participate in decision-making.  (See CRPD Articles 3(g) and 7.3, CRC Article 12.)      

8. Certain articles of the CRPD provide more detailed obligations in relation to particular areas of life where legal capacity is exercised.  Article 12 paragraph 5 addresses financial matters.  Article 13 addresses accommodations needed in all types of legal proceedings.  Article 18 addresses liberty of movement.  Article 19 addresses the right to choose where and with whom to live.  Article 23 addresses marriage and parenting rights and obligations.  Article 25 addresses health care decisions, requiring free and informed consent.  Article 29 guarantees the right to vote and provides for accessibility measures.  

9. Other articles of the CRPD are complementary to the obligation to provide access to support.  In some situations, support of different kinds may also help with the exercise of legal capacity.  Articles 19, 24, 26 and 30 addresses aspects of support as well as individual development, which facilitate individual self-determination.

What are the challenges to incorporation?

1. Moving past disbelief and misconceptions rooted in old paradigm, using the social model of disability and non-discrimination

2. Fostering the capability to create and use supportive measures at the family and community level

3. Developing services to provide support using a personal assistance model (the person using support has the right to direct it)

4. Raising awareness and training personnel in fields involving an exercise of legal capacity to recognize the need for supportive measures and respond appropriately, ensuring that persons with disabilities are aware of their right to exercise legal capacity and to use support if they choose

5. Ensuring that supportive measures are provided as a matter of entitlement to all those who need them

6. Developing means of non-violent and non-discriminatory conflict resolution to replace coercive measures currently used against persons with disabilities 

7. Transforming from a model of paternalistic coercive care to a culture of freedom within a human rights paradigm

Applying the principles: examples of inclusive design, accessibility, reasonable accommodation and positive measures needed to achieve de facto equality

1. Inclusive design:  Normative standards must be designed inclusively so as to be relevant to persons with disabilities as well as others who might benefit from them.  This applies in particular to laws aimed at protecting the weaker party to a transaction and preventing abuse, in such areas as financial matters, health care decisions, and professional responsibility of attorneys.  For example, consumer protection laws and laws on free and informed consent in health care should be reviewed to determine how well they protect the rights of persons with disabilities in those transactions, and revised to strengthen the protections or make them more relevant to persons with disabilities, as needed.  Inclusive design also applies to laws dealing with the determination of liability and imposition of penalties.  In the criminal context, this means working with a restorative justice model to eliminate punitive responses while abolishing disability-based excuses from responsibility.

2. Inclusive design is also relevant to positive support measures.  Persons who do not read and write, immigrants, and others who are disadvantaged by existing measures for exercising legal capacity may benefit from support programs created by and for persons with disabilities.

3. Accessibility: Accessible communication is the first step in supporting the exercise of legal capacity by persons with disabilities.  This means ascertaining and using the means, modes and formats of communication preferred by the individual.  Certain standardized measures (for example, Braille format materials) should be made regularly available in medical clinics and hospitals, professional offices, courts and police stations, banks, etc., as determined in accordance with Article 9, with the participation of relevant sectors of the disability community.  Standardized measures, however, do not completely fulfill this obligation.  Particularly in relation to legal capacity, individualized means, modes and formats of communication may be needed.  This calls for the development of specialists including members of the disability community, who are skilled in communicating with persons with different types of disabilities.  
4. Accessible communication is also relevant to safeguards.  In determining whether any support measure meets the needs of a person with a disability, it is necessary to communicate with that person.  Failure of communication is mutual and cannot be blamed on the person with a disability.  
5. Reasonable accommodation:  Reasonable accommodation is a principle that requires modification of environments and procedures when needed in a particular case to achieve equality in the enjoyment of human rights.  This principle allows for flexibility in applying normative standards that may not fit a particular individual even though they may be inclusive of many others.  In relation to legal capacity, this might mean extending deadlines or ignoring non-normative interpretation of rules related to a particular transaction, when necessary in the interest of justice.  
6. Positive measures to achieve de facto equality:  Support measures consisting of ongoing relationships with one or more persons functioning as a support network are central to Article 12.  Support can be designed to meet the particular needs of the person concerned, whether that is to have information explained, to discuss the pros and cons of a decision, to vent emotions, to be helped to leave a situation and postpone the decision, to work together on filling out forms, to understand nonverbal responses and interpret them to others, etc.  Support networks can be drawn from family members, friends and community, peer support groups or paid workers who function under a personal assistance model (the user of services is entitled to direct the assistant).  Support networks can be involved regularly and intensively, or used on an interim basis as needed.  
Beyond supportive measures

1. Protocols need to be developed for situations where proper efforts to establish accessible communication, and any other relevant support measures, have failed to ascertain the person’s will and preferences.  This may be related to a disability or otherwise (for example, differences in language and custom, refusal to communicate, etc.).  The principles of individual autonomy and supportive measures should be applied; for example, written statements (advance directives), evidence of strongly held values and beliefs, and opinions of close associates about the person’s likely preferences, should be treated as binding to the extent that they are verified.  If no evidence of the person’s will and preferences is available, any action taken should be based on human rights (for instance, medical experimentation and certain intrusive and irreversible medical treatments should not be done without the person’s affirmative consent – see CRPD Article 15, ICCPR Article 7, and Special Rapporteur on Torture paragraphs 40, 47, 57-65) and supplemented by ethical principles.  Guidelines should be developed with the input of the disability community and other sectors likely to be directly affected.  

2. Conflict resolution processes that are non-violent and non-discriminatory need to be developed and made available in situations that might lead to exploitation, violence or abuse involving persons with disabilities as either victims or perpetrators, particularly in the home and family, employment, education, law enforcement and community settings, and in programs and facilities serving persons with disabilities.  (See in part CRPD Article 16.)   

3. Mental health services in particular need to be reconfigured from a support perspective, to respect and facilitate the unique expression of each individual and his or her process of development.  Alternative supports outside the mental health system need to be funded on an equal basis with those in the system, through a mechanism such as vouchers that allows freedom of choice.  Compulsory treatment and detention must be abolished.  (See CRPD Articles 5, 12, 14, 17 and 25, OHCHR Thematic Study on Legal Measures paragraphs 48-49, Special Rapporteur on Torture paragraphs 37, 40, 41, 44, 61-65.) 

Tina Minkowitz, Esq.

Center for the Human Rights of Users and Survivors of Psychiatry

44 Palmer Pond Rd.

Chestertown, NY  12817  USA
tminkowitz@earthlink.net
Co-chair, World Network of Users and Survivors of Psychiatry

www.wnusp.net
humanrightsinfo@wnusp.net
